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reference has been discussed previous*. To reiterate, jjfc, teaches a 172 amino acid 

J : Pro !! r :™ W4 -i rU - I " ) ' ™* — * oiaimed peptides -Wis, of from I0 . 12 

amino acids." - 

: HenCe '. * *™ ^ h ° W * * ^ach a polypeptide comprised of same 

ammo add residues and havmg same functional relationship as is instantiy claimed" 
Ford encompasses peptides having 95% or higher sequence identity to SEQ ID NO- 1 If 

: 5%0rSEQ . lDN0: lwere » ot F™*, the peptide wo W d still be over-160 amino acids 
long. Notog within Ford suggests truncation to peptides of the claimed size, let aione 
with the ammo acid sequences that are recited. 

The Hancock patent, added by the Examiner, teaches a number of longer peptides 
The Exannner relies upon the peptide of SEQ ID NO: 15, which the Examiner admits is - 
20 ammo acids long. The Examiner apparently confuses 'comprises » which is NOT set 
forth m the claim with "consists of which is. The Examiner's entire argument is based 
. ^^^^I &e Examiner admits, the H^cpck references teaches. 

P0l ^ ep : tldeS ." 0f at least2 P- 30 amino acids length," 



Even if there were some suggestion to combine the anti-microbial peptides of 
"Hancock with" the ihterleukin-1 of F^, one would have a suggestion that the peptides 
. needto . be at lea5t 20 . amino atids rather than be no longer than 1.2 amino acids.. . 

" Z 7 ?'^'^'^^^'^^ are approximately 30 amino acids long, and 
"bear no functional relationship to IL-1. 

The " SWfW 6f " ffie teachm * s of the fences lack any suggestion to modify the 
pnmaxy reference Ford. The secondary references suggest that peptides 2-3 times longer 
tiian the length of the peptide claimed are required for activity. This falls substantially 
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As such, the rejection should be withdrawn. 

: : Reg ^ g .^ . 

• ^ eE ^^att emptst0placeWsowndef ^ 
based upon extrinsic source material. This is legal error. 

,., . . ^ C0Ult . ° f AppedS f0r * e Fede -1 Circuit has. provided clear guidance that 

I ^^^^ ^ ^ ^ specification^ the prosecution history^ 

; f^m^m^ 75 uspq 1321, 1327.1331 ^ A ^ ^ see, v^cs 

g °? V \ Co ^^ ^^ 39 USPQ 2d 1 573, 1 576-77 (Fed Cir. .1996). 

•-- -mms m ^d of and criticized reliance on the significance of dictionaries 
and treatises as primary source material for claim interpretation. See Mfe at 13 17- 
1318; and 1332. ~ 

By totally ignoring applicants own perfectly acceptable definitions, the Examiner- 
. h3S . COmraitted ". ^ * any event, how cap one conclude that damaging a 

microbe's membrane does not constitute anti-microbial activity? As figures 3A-3C 
... Sh °^ ^brane^damage results in calcein leakage. This. is. because jthe. membranes were -. 

damaged, and the cells impaired. Applicants again refer to Example 3 for support. 

• ; ; ; ; The Exarmrier has f provided no argument to support his position that the claims are 

' ^ ^^ ^ <hm an improper, alternative definition of a term that is used and- " 
defined properly in the specification. In re Mar?or,*i i 69 USPQ 367, 369. (CCPA 
. 1979) .' Places . meburden . 0f P ro ™g lack of enablement on the Examiner. The claims are 
presumed enabled in the absence of such a showing. Statements made in a specification ■ 
supporting claims are presumed to be correct, with the Examiner bearing the burden to 



.-35.406368.1... 



. PAGE 416 1 RCVD AT 4/1/2009 3:19:14 PM [Eastern Daylight Time]* SVR:USPTO-EFXRF-5/31 « DNIS:2738300 * CSID:21231S3400 ' DURATION (mm-ss):02-O2 



' FULBR I GHT&J AWORSK I Fax: 21 231 83400 



; • A^Hcation No/ .09/870,498 .' 

After Final OfSce Action of January 6, 2009 



Apr 1 2009 1 5: 20 



RECEIVED 
CENTRAL FAX CENTER 



APR 0 1 2009 



Prove otherwise. No showing has been made. As such .pri^ facie case has not been 
made out, and the; rejection must be withdrawn. : 



Allowance of the application is believed to be 



proper and is urged. 



* * ' * 



Applicant believes no fee is due wift this response. However, if a fee 1S due 
P 356 C ^? e . OUr ? e P° sit Account No- 50-0624, under. Order No.. N 
( !..°^ 6221) '. W ^ the . "ndersigned is authorized to draw 
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